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Abstract 

Museums are, in most cases, publicly-owned holders of vast amounts of information 

that are, by definition, open to everyone. Location restrictions, however, usually limit 

public access. The Internet could change this: once museums digitise their collections 

and upload them onto their Internet sites, online access would be possible for anyone, 

anywhere. The difficulty in this case would be that there are practically thousands of 

museums around the globe, ideally each maintaining its own Internet site. Users 

therefore face substantial difficulties when conducting research online. From this 

point of view it is probably a self-evident development to aggregate online museum 

content in a single website, in order to facilitate user access. This explains the 

initiatives, for instance, of Europeana from the public sector and the Google Art 

Project from the private sector – each one in terms of content volume and user 

exposure holds a pre-eminent position among its (Internet) peers. These initiatives, 

however, are disruptive, both as regards business methods and legal systems, 

challenging traditional notions and treading at the borders of well-established legal 

principles and long-serving rules and regulations. This article discusses the legal 

issues raised by the contemporary aggregation initiatives of museum content over the 

Internet, by reference to the above two initiatives. Questions relating to copyright, the 

sui generis database right, as well as, the issues of systems’ interoperability, public 

sector information and restitution will be addressed in the analysis that follows.  
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1. Introduction 

Internet trends, ultimately constituting social phenomena, change over time. The ways 

providers make their data available online and users navigate the web alter frequently. 

Allegedly, for the time being we are living in the age of cloud computing, web social 

networking, micro-blogging, and, what is of direct interest to this article, heroic 

Internet entrepreneurship. The latter may be identified as bold, new Internet projects 

of infinite space for development, uncertain outcome and even more uncertain 

profitability and, thus, sustainability. These projects are aimed at nothing less than 

affecting the daily lives of everyone. They are advocating a worthy cause but at times 

they may carry hidden financial considerations. Examples of such projects relevant 

for this article are, from the private sector, Google Books
1
 and the Google Art 

Project,
2
 from the public sector, Europeana,

3
 and from non-profit institutions, Project 

Gutenberg
4
 or Internet Archive.

5
 

Museums are, perhaps unavoidably, entangled in these projects. They are in most 

cases public-owned holders of vast amounts of information that, by definition, is open 

to everyone. However, location restrictions limit public access; at best, the trend for 

touring exhibitions and loan of artifacts, as burdened with a series of factual and legal 

difficulties, compensates for location limitations. However, the Internet could change 

all this: Once museums digitise their collections and upload them onto their Internet 

sites, online access would be possible for anyone anywhere. 

The difficulty in this case would be that there are practically thousands of museums 

around the globe, ideally each maintaining its own Internet site. Works of art are 

dispersed among them without any logical coherence. Users therefore face substantial 

difficulties when searching online for specific works of art or conducting research. 

From this point of view, it is probably a self-evident development to aggregate online 

museum content to a single website, in order to facilitate user access. Users shall only 

need to log into a single website rather than helplessly navigating the web in order to 

assemble a complete picture of an era or an artist, being compelled to visit the 

websites of a number of museums in the process. This explains the heroic Internet 

entrepreneurship behind the initiatives of Europeana, from the public sector, and the 

Google Art Project, from the private sector. 

What is also common among all heroic Internet entrepreneurship is that it is 

unavoidably disruptive, both as regards business methods and legal systems. For 

instance, ambitious projects such as Google Books have overturned long established 

business practices and have faced substantial legal difficulties in the process.
6
 Other 

similar projects, in an effort to avoid legal controversy as much as possible, have 

                                                 
1
 See http://books.google.com (accessed 10 Dec 12) 

2
 See http://www.googleartproject.com (accessed 10 Dec 12) 

3
 See http://www.europeana.eu/portal (accessed 10 Dec 12) 

4
 See http://www.gutenberg.org (accessed 10 Dec 12) 

5
 See http://archive.org (accessed 10 Dec 12) 

6
 In the USA Google is involved in a long legal dispute, despite of the fact that it reached a settlement 

in 2008 with author and publisher groups (see, for instance,  A.  Efrati, T. A. Trachtenberg, “Judge 

Rejects Google Books Settlement”, The Wall Street Journal, March 23, 2011). It appears, however, 

that in France the initiative has fared better (S. Schechner, “Google Settles Lawsuits Brought by French 

Authors and Publishers”, The Wall Street Journal, June 11, 2012). 

http://books.google.com/
http://www.googleartproject.com/
http://www.europeana.eu/portal
http://www.gutenberg.org/
http://archive.org/
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proceeded with extreme caution. Project Gutenberg, for instance, makes available 

only acclaimed works with expired copyright.
7
 

The aggregation of digitised (or digital) museum content onto a single website 

threatens to undermine the traditional scheme for the use of museum collections. Until 

the relevant initiatives came into light, museums made their collections available to 

the public either in the real world, from within their premises, or through their own 

websites. The connection, therefore, between a museum and its collections was ever-

present and predominant. This essentially meant that all decisions on the use of 

artifacts lay within the museum: museum managements were free to decide which 

collections to display from time to time, which to place on their respective Internet 

sites, what to charge for each category of uses, as well as, the terms and conditions 

regulating such public access or re-use. Granting aggregation rights to a single 

website operator could mean that certain of the above decisions no longer are the 

prerogative of the museums concerned. This shift in the decision-making process is 

important and bears concrete legal consequences for museums.  

Online content aggregation probably constitutes a worthy cause, as public access and 

openness are perhaps better served through single, all-encompassing websites rather 

than dispersed and incompatible among the dedicated museum Internet sites. As it 

will be demonstrated in the analysis that follows these conflicting interests are, for the 

time being, addressed only in the texts of the relevant aggregation agreements. It is a 

solution, however, that lacks in transparency and legal certainty and therefore needs to 

be replaced by concrete regulations. 

In addition, online aggregation of museum content per se affects the current public 

access model and therefore, unavoidably, the legal systems supporting it. From this 

point of view, the copyright system, as well as the EU-particular database right, is 

evidently affected. The same applies to user expectations to system interoperability, 

as well as, to public access and re-use of public information. Does online content 

aggregation constitute an intended act of re-use and exploitation of public sector 

information in a more efficient and financially meaningful way, as expected by the 

relevant EU legislation?  

Finally, although the right of museums to grant the necessary powers to online content 

aggregators is taken for granted for the purposes of this analysis, what should not be 

taken for granted is that online content aggregation, once in place, is easy to place 

within contractual or technical boundaries and even becomes possible to predict. As it 

will be demonstrated, online aggregators, even under their best intentions, cannot 

possibly promise a non-profit (or, for the same purposes, profitable) use of museum 

collections on their websites. Once aggregated on-line, museum content develops an 

independent existence, potentially exceeding the limitations and purposes, of the 

museums that released it. 

The foregoing remarks and questions, learn that initiatives for the aggregation online 

of museum content are bound to open legal discussions. A number of traditional 

notions, well-established principles, and long-serving rules and regulations are 

challenged during the execution of what would otherwise appear to be a necessary 

Internet process to facilitate user access: superimposing an aggregating website upon 

content scattered online or stored in off-line databases. 

                                                 
7
 As explicitly explained in its homepage, see http://www.gutenberg.org (accessed 10 Dec 12). 

http://www.gutenberg.org/
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It is exactly these challenges posed by online museum content aggregation to existing 

legal schemes that will be elaborated in this article, with the aim of highlighting 

shortcomings of the regulatory framework in effect while accommodating the needs 

of a previously unforeseen, but by now essential, content use model. In order to 

achieve this, two concrete models shall be placed under scrutiny (under section 1): the 

authors consider that the contemporary initiatives from Google (the Google Art 

Project) and the EU Commission (Europeana) constitute an adequate sample due to 

their shared purpose but otherwise substantial differences in origin, approach and 

implementation.
8
  

Both initiatives make content available through the Internet. Both initiatives aggregate 

museum content in a single Internet space, although each one has implemented a 

different approach and strategy and each presents significant advantages but also 

challenges to museums. In this context, questions relating to copyright applicability 

(3), the sui generis database right (4), as well as, the issues of systems’ 

interoperability (5) public sector information (6) and restitution (7) will be addressed 

in the analysis that follows. The analysis that follows shall demonstrate the limitations 

of the regulations currently in effect while addressing the new, online content 

aggregation, reality, and the need for an ad hoc regulatory framework in order for 

online museum content aggregation  to develop its full potential to serve user access. 

2. How do Europeana and Google Art work? 

2.1 The birth of the Europeana and Google Art initiative 

On 20 November 2008, Europeana.eu was formally launched by the President of the 

European Commission.
9
 The political initiative behind its establishment may be 

traced as early as in 2005,
10

 allegedly triggered by the launch of Google Books. The 

aim of the Europeana project, although originally connected to the EU Digital 

Libraries Initiative, was “to make Europe’s cultural, audiovisual and scientific 

heritage accessible to all”, exceeding thus the limitations of a book digitisation 

project. By now, Europeana’s strategic plan is to provide access to Europe’s entire 

cultural heritage, intended to be digitised by 2025.
11

 The project gave access at the 

                                                 
8
 We observe that it is exactly their difference in scope and content volume (at least for the time being), 

as well as their different age – an important factor on the Internet, that explains why Europeana may 

appear at times in the analysis that follows to attract more attention than the Google Art Project. 

9
 See Purday J, “Think culture: Europeana.eu from concept to construction”(2009) 27(6) The 

Electronic Library at 919-937. 

10
 See the Europeana Milestones, at the Europeana website available at 

http://europeana.eu/portal/aboutus_background.html (accessed 10 Dec 2012), and also Council 

Resolution of 25 June 2002 on preserving tomorrow's memory — preserving digital content for future 

generations, Official Journal C 162, 06/07/2002, 0004-0005 available at http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002G0706(02):EN:HTML (accessed 10 Dec 

12) 

11
 See Commission Recommendation of 27.10.2011 on the digitisation and online accessibility of 

cultural material and digital preservation, C (2011) 7579 final available at http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:283:0039:0045:EN:PDF (accessed 10 Dec 

12)  

http://europeana.eu/portal/aboutus_background.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002G0706(02):EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002G0706(02):EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:283:0039:0045:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:283:0039:0045:EN:PDF
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time of its launch to 4.5 million digital objects from over 1,000 contributing 

collections from every member of the European Union, which increased to 19 million 

objects by late 2011. Perhaps true to its bureaucratic origins, the Europeana model is 

multi-layered: At the highest level, a foundation, the Europeana Foundation, is the 

project’s governing body. The Foundation comprises an Executive Committee, a 

Board of Participants, and the Council of Content Providers and Aggregators. At 

national level, the Europeana project is ideally intended to co-operate with a single 

content aggregator per Member State. However, if this is not possible, as has often 

been the case until today, Europeana may contract directly with cultural institutions.  

Google launched its, equally ambitious but seemingly far less bureaucratic, Art 

Project on February 1, 2011. The Project, apparently an off-spring of the famous 

Google employee-policy of 20% project,
12

 is an online compilation of digitised 

museum content (paintings) from galleries worldwide as well as, making indoor use 

of the Google Street View technology, a virtual tour of the respective museums. In 

this way, at least as per its mid-2012 structure, users are provided with two options: 

either to view single artworks, admittedly in high-resolution normally inaccessible to 

museum visitors, or to virtually walk through the co-operating museum collections. 

At the launch of the Google Art Project seventeen galleries and museums were 

included, from both sides of the Atlantic, and by mid-2012 this number increased to 

more than 150. 

As promised, we will focus in this legal study on these two relevant models 

dominating the Internet at the time being.
13

 Both Europeana and the Google Art 

Project share a common purpose, to create a single website where users may access 

the whole, or a very substantial part, of human cultural heritance. On the other hand, 

due to their difference in origins (public vs. private), approach (Europeana has 

adopted an all-inclusive approach, aiming at including any and all European culture 

objects, whereby the Google Art Project provided access at first only to paintings and 

then to other types of collections as well however from a limited number of museums) 

and implementation (Europeana does not host any content on its website, while the 

Google Art Project hosts both museum content and navigation details), the above two 

models constitute an adequate sample through which to elaborate upon the legal 

issues raised either individually or in common by those two models. Given the nature 

of the initiative, it is to be expected that no more than a handful of similar initiatives 

around the world may exist at any given moment.
14

 

                                                 
12

 See the respective post in the Official Google Blog, Explore museums and great works of art in the 

Google Art Project, (1 February 2011) available at http://googleblog.blogspot.com/2011/02/explore-

museums-and-great-works-of-art.html (accessed 10 Dec. 12). 

13
 Other, national, online content aggregating efforts include the German BAM portal available at 

http://www.bam-portal.de (accessed 10 Dec 12) or the Italian Culturaitalia available at 

www.culturaitalia.it (accessed 10 Dec. 12) or even the Dutch GVNL project available at 

http://www.geheugenvannederland.nl (accessed 10 Dec 12). 

14
 In order however for such projects to come to existence, a necessary condition refers to the, prior, 

digitization of museum collections. The digitization of museum collections may perhaps by now appear 

a self-evident process in the digital environment, but it nevertheless remains a complex and difficult 

task that merits special analysis; however, such an analysis is not among the purposes of this article. 

This article takes for granted the digitisation of content by museums, and indeed takes off once this is 

completed and the museum concerned grants access rights to its digitised files for further (online) re-

use to content aggregators. It is this act of aggregating museum content onto third-party platforms, this 

'making available' and 'further disseminating' museum content on-line, and the rights and legal issues 

http://googleblog.blogspot.com/2011/02/explore-museums-and-great-works-of-art.html
http://googleblog.blogspot.com/2011/02/explore-museums-and-great-works-of-art.html
http://www.bam-portal.de/
http://www.culturaitalia.it/
http://www.geheugenvannederland.nl/
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2.2 The digitisation of museum content (step 1) 

The digitisation of museum collections is by now a self-evident task: it enhances not 

only public access, if the digital files are subsequently placed online, but also their 

preservation, as well as, if applicable, their commercial exploitation. For the time 

being such digitisation essentially includes the digital photography of artifacts 

accompanied by the possibly extensive tagging (adding of information) of the 

resulting files.
15

 Future technologies may enable additional options, such as 3D 

printing. At any event, the result of the digitisation process is, practically, one or more 

digital files per artifact, complete with the relevant information (metadata). Once 

assembled, these files may be treated as usual computer files; uses may vary ranging 

from mere storage for preservation purposes to further processing in order for the files 

to be uploaded onto websites or be made available to the public or the market. 

Although an established priority by now, the digitisation of museum content is by no 

means a straightforward process. A number of considerations, admittedly mostly of a 

technical nature,
16

 need to be made and numerous strategic assumptions need to be re-

evaluated constantly
17

, given not only the technology options available from time to 

time, but also limitations in resources. However, in itself it is a process well under 

way, accepted as given wisdom by most museum managements around the world. 

From a legal point of view, difficulties arise as soon as the digitisation process begins. 

As noted, a ‘digitised’ artifact consists today of digital photographs and tag computer 

files. With regard to these photographs, it remains yet unclear whether they constitute 

‘works’ under the copyright regime; in addition, even if copyright was acknowledged 

on such photographs, it is doubtful whether they should benefit from full, renewed 

copyright protection or whether certain open-access limitations must be conceded, 

particularly when pertaining to out-of-copyright artifacts
18

. On the other hand, 

metadata files will normally be proprietary to the museums that created them.   

                                                                                                                                            

arising therefrom, that will be discussed in this article. Consequently, only a brief presentation of the 

museum digitisation discussion will follow, before introducing the options at hand for museums to 

aggregate their content online. 

15
 As far as real-world artifacts are concerned. However, the use of new technologies in modern art has 

also led to the creation of works of art that are created digital. For the purposes of this article such 

‘born-digital’ material will follow the discussion on ‘digitised’ material regarding its online treatment. 

After all, although ‘born-digital’, technology changes and new Internet options affect such works of art 

in the same way as their, real-world, equivalents. 

16
 Including anything from file format to breadth of tagging or even whether it is a one-size-fits-all 

process or whether special treatment needs to be given to specific artifacts or even categories of 

artifacts (for instance, as far as the digitisation of books is concerned, see G. Landon, “Toward 

Digitizing All Forms of Documentation”, (March-April 2009) 15 (3/4) D-Lib Magazine, also available 

at http://www.dlib.org/dlib/march09/landon/03landon.html (accessed 10 Dec 12). 

17
 Perhaps most notably, on the backward- and forward-compatibility of computer file formats and 

computer hardware. 

18
 An issue still bitterly contested both in and out of the EU (and, allegedly, even among EU Member 

States). A ‘work’ in the copyright meaning has to be original. Museums maintain that both the digitised 

files and also the descriptive information (metadata) “are original and extremely rich in intellectual 

content” (see  G. De Francesco, “The extension of the PSI Directive to Cultural Heritage Information: 

Risk or Opportunity?” LAPSI Thematic Seminar, 27.01.2011, available at 

www.athenaeurope.org/getFile.php?id=728  (accessed 10 Dec 12) ). The Comité des Sages, “New 

Renaissance’, Report“ (January, 2011) available at 

http://ec.europa.eu/information_society/activities/digital_libraries/doc/refgroup/final_report_cds.pdf  

http://www.dlib.org/dlib/march09/landon/03landon.html
http://www.athenaeurope.org/getFile.php?id=728
http://ec.europa.eu/information_society/activities/digital_libraries/doc/refgroup/final_report_cds.pdf
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Apart from a lack of clarity as to the applicable regulatory framework, another legal 

issue relates to ownership of (any proprietary, if applicable) rights. Normally, 

museums are expected to own the rights over their digitised collections. However, 

different countries have established different policies as to the proprietary rights of 

museums onto their collections. Although clear and unencumbered ownership must 

not be excluded (particularly in the cases of relatively ‘recent’ collections), it is also 

possible that ultimately it is the state concerned that is the owner of all or certain 

museum collections (as is usually the case in archaeological or history museums). 

Further complicating things, it is also possible that artifacts displayed in museums 

actually belong to third (private) parties. In addition, the legal nature of museums may 

differ considerably, ranging from public institutions to semi-public or entirely private 

organisations, public or private foundations etc. Any generalization is therefore 

impossible.
19

 While the case is normally that a certain museum is free to decide to 

digitise its collections, and it evidently owns the rights over the resulting files, it is 

also entirely possible that another museum must first acquire a state (or, a private 

party) permission for the same process and the resulting files are not entirely its own. 

Notwithstanding the above, for the purposes of this article, unless otherwise explicitly 

stated, it shall be assumed that museums, regardless of ownership rights over their 

actual collections, do own the (copy)rights over the relevant digitised files and that 

they are also free to dispose them in whichever way they like.
20

 

2.3 Making available museum content (step 2) 

Once they have digitised their collections museum managements are expected to 

make available part or all of them on the Internet. Nevertheless, even if this is actually 

achieved, still the average Internet user may find himself helpless when searching for 

                                                                                                                                            

(accessed 10 Dec 12) (the New Renaissance Report 2011) criticises this rule, and its use by museums 

and other content providers, and asks that “in principle the mere digitisation process should not 

generate any new rights” (4.2.3). The problem was identified earlier – in its 2009 Consultation on 

Europeana (Europeana - Next Steps), the Commission expressly asked “What policies should be 

adopted to avoid that the process of digitisation itself creates new types of sui generis copyright that, in 

turn, could create barriers to the dissemination of digitised public domain material?” (Question  9, the 

“sui generis copyright” not to be confused with the database sui generis right, however). Outside the 

EU, see particularly the Bridgeman Art Library v. Corel Corp. (1999)  A U.S. case where copyright 

protection was denied from exact photographic copies of public domain images. 

At any event, it should be noted that today the acknowledgement of copyright over photographs of, 

even expired, museum artifacts is the dominant legal treatment in this case, even if arbitrarily imposed 

by the museums themselves who refuse to make available their content in any other way, as after all 

demonstrated in both models examined in this article. 

19
 On the variety of models, see The New Renaissance Report 2011, note 18 above, at. 4.1.3. The report 

was requested by the European Commission and its recommendations were fed into the Commission's 

broader strategy, under the Digital Agenda for Europe, to help cultural institutions make the transition 

towards the digital age. Members of the "Comité des sages" were Maurice Lévy, Elisabeth Niggemann 

and Jacques De Decker (information from the relevant Commission’s News Release, available at 

http://ec.europa.eu/culture/news/report-comite-des-sages-on-digitisation-of-cultural-heritage_en.htm 

(accessed 10 Dec 12)). 

20
 In the same context, because it is assumed that each artifact’s ownership lies with either the museum 

or the state concerned or at least with a, known, third party, this analysis shall not elaborate upon, 

otherwise crucial, rights clearance issues, such as the issue of orphan works or the actual clearance 

process for each and every copyright and related right over each individual artifact. 

http://ec.europa.eu/culture/news/report-comite-des-sages-on-digitisation-of-cultural-heritage_en.htm
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an artifact or researching on an era. As known, museum collections are rarely 

exhaustive of an era or even of a single artist; artifacts are normally dispersed around 

the globe without any coherent connection as to their whereabouts. In fact, quite the 

contrary is often the case, given not only museum (and the respective countries’) 

antagonisms over time, but also the dislocation of artifacts that occurred more often 

than one would like to admit in the past. 

This is why the online aggregation of museum content in a single Internet space, 

whereby significant parts of human cultural heritage would be accessible to everyone, 

is at the time being a mainstream Internet trend, as illustrated by the two initiatives 

discussed in this article, Europeana and the Google Art Project. Each one has 

implemented a different approach and strategy and each presents significant 

advantages but also challenges to museums. 

2.4 How does Europeana make museum content available? 

Europeana, an option admittedly available only to European museums, is, perhaps, 

more of a dedicated search engine than a research website per se.
21

 This is perhaps 

inevitable, given the breadth, and width, of its contents: It includes anything from 

books and texts, to digitised museum artifacts, audio files, video, photography, etc. 

Content providers also vary considerably, ranging from museums and libraries, to 

public and private foundations, collections, publishers, etc. Museum content is 

therefore only one category among the many that are available in the Europeana 

content aggregating website. Evidently, this affects several aspects of content 

aggregation, among which the content display, its indexing, the search facilities, as 

well as, inevitably, the relationship between the museum concerned and the 

aggregating website operator (in this case, the Europeana Foundation). 

As per the relevant Data Exchange Agreement,
22

 Europeana ‘data providers’ (that is, 

museums, at least as far as this article is concerned) are to submit to its website only 

‘previews’ and ‘metadata’ of their digitised collections. This essentially means that 

Europeana uploads, and makes available to its users, only these two items (practically, 

thumbnail images and a limited number of information on each artifact) and not 

detailed digitised files. Europeana itself does not host in its servers any content, at 

least for the time being.
23

 Visitors to the Europeana website, once they identify 

through its search facility the items that interest them, are subsequently guided 

through hyperlinks to the museum website concerned. 

Consequently, as far as the Europeana model is concerned, (European) museums only 

need to upload onto the relevant website by-products of their, supposedly already 

under way, internal content digitisation process: reduced quality thumbnail images of 

their digitised collections, as well as, all or part (depending on the interoperability 

rules) of the relevant metadata. It is up to museums to decide which items to show in 

Europeana – no general obligation to upload their entire collections exists to-date. 

                                                 
21

 See also New Renaissance Report, note 18 above, at 6.1.4. 

22
 As available at http://www.version1.europeana.eu/web/europeana-project/newagreement (accessed 

10 Dec 12) 

23
 See New Renaissance Report 2011, note 18 above, at 6.1.4. 

http://www.version1.europeana.eu/web/europeana-project/newagreement
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Europeana has also adopted an all-inclusive and open approach, whereby any and all 

content providers in Europe are encouraged to upload content onto its website. 

Interoperability among systems is warranted through a set of guidelines prepared by 

Europeana that need to be followed by the participating content providers, as per the 

Data Exchange Agreement.
24

 Copyright issues, as will be later explained (under 

section 3) are referenced to the content provider concerned. Finally, no term on 

exclusivity is included in the same agreement; museums are free to participate in 

Europeana and other similar projects. 

2.5 How does Google Art make museum content available? 

The Google Art Project has implemented a more simple (but perhaps less ambitious) 

strategy compared to that of Europeana. It only co-operates with museums, which, 

whenever selected by Google to enter its content aggregating website, are apparently 

asked for two things: highly digitised files of their collections and access to their 

premises in order to use its Street View technology. It is up to museums to decide 

which artworks to display in the relevant website, and to decide which part of their 

premises to provide access for the walk-through purposes. Users in the Google Art 

Project website have two options: They can either navigate through the respective 

museum corridors, or they can view individual artworks through high quality images 

that are, apparently, hosted on the same website. No links to the museum websites are 

available: once in the Google Art Project website, users stay in throughout their 

research. 

In the case of the Google Art Project the agreement entered with the museums 

concerned has not been made public, a persistent Google policy
25

 that ought perhaps 

to be kept in mind when assessing the merits of each model. It is therefore unclear 

whether the same agreement is entered with each contracting museum, or whether 

special terms and conditions are agreed, for instance on the co-operation duration and 

options for (and after) termination, on exclusivity (for the same high-resolution 

images or for navigational information), or even on any future income distribution 

scheme. Although copyright and user rights issues will be discussed later (in section 

3), here it is only noted that a distinction needs to be made between the images 

provided by museums and the Street View navigation material: the former are owned 

by the museums concerned, while Google is the rightsholder of its Street View 

material.
26

 

Interoperability is not an issue in the Google Art Project case, since Google aims to 

create a framework whereby users stay within its website limits, and use only the 

material available therein, while the limited number of museums and the closed 

system architecture essentially means that Google itself takes care of the proper 

upload and placement of material onto its website. Finally, as is the case with 

                                                 
24

 See ‘metadata specifications’, available at http://europeana.eu/schemas/ (accessed 10 Dec 12) 

25
 In the case of Google Books, Google never revealed either the agreements entered with the relevant 

organisations, or even the amounts agreed (see, for instance, New Renaissance Report, note 18 above, 

at 9.1.3). 

26
 Available, in their various versions, at http://www.google.com/accounts/TOS (accessed 10 Dec 12) 

http://europeana.eu/schemas/
http://www.google.com/accounts/TOS
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Europeana, this is a non-exclusive option for the participating museums which may 

choose to provide content to other online content aggregators as well. 

3. The legal nature of aggregating museum content online 

The aggregation of museum content online is the end of a process that essentially 

involves three stages: the digitisation per se of museum collections, the placement of 

(some of) the resulting digitised files onto the museum’s own website, and, finally, 

the making available of such digital files to third parties acting as online content 

aggregators, in this case, to the Europeana Foundation and Google respectively.
27

 

Once created, the resulting digital files are expected, under the distinctions made 

above,
28

 to constitute a ‘work’ by themselves from a copyright point of view, to which 

the rightsholder is the legal entity undertaking such digitisation. Evidently, any 

conditions of the digitisation permit will follow, limiting, their subsequent uses.  For 

example, if the digitisation of a statue or a painting was explicitly allowed for 

preservation purposes, the lawfulness of its subsequent use in content aggregation 

websites ought not be considered self-evident. 

The placing of such digitised material onto the respective museums’ websites, if the 

latter are perceived as extensions into cyberspace of the museums’ existence in the 

real world, most likely shall not exceed the relevant digitisation permits, because it 

can always be held that such uploading is in fact nothing more than the performance 

into cyberspace of real world-permitted re-use actions. Therefore, always depending 

on the actual wording of the relevant agreements, this type of uploading is not 

expected to require a renewed rights clearance with regard to the digitisation permits 

concerned. 

However, online content aggregation onto the websites of third parties, regardless of 

whether public or private, would not seem, prima facie, to be covered by the original 

digitisation permit, unless of course otherwise stipulated therein. Although such 

aggregation may still serve cultural and public access purposes, the fact remains that a 

re-use of the digital files takes place in one way or another (either reduced into 

thumbnail images with metadata or in their best digital analysis) – in essence, a 

sublicensing to a third party. Such re-use practically exits museum natural or 

cyberspace boundaries – the fact that the Europeana website links to the museum 

website does not affect much this assertion. From this point of view, it appears that a 

digitisation permit that supposedly grants to the museum a right to create digital files 

of the artifact for preservation and public access purposes may not easily be perceived 

as implicitly allowing to the same museum a sublicensing right to online content 

aggregators for further use of the same files. 

The above distinction may appear legalistic, especially in view of the noble causes 

served by the, admittedly non-profit, nature of the initiatives discussed in this article. 

However, in those cases where a museum is not the rightsholder of all rights over an 

                                                 
27

 Although the assessment of the two first stages of the above process lies outside the purposes of this 

article, here only a few points are noted: The digitisation process per se requires a digitisation permit 

by the rightsholder of the relevant artifact, because it essentially constitutes an act of further use of the 

same. This, as discussed above (under Part 1) may prove a complicated process, given that artifacts 

may belong to the museum that displays them or to the state concerned or, even, to a private party. 

28
 See Part 1 of this article. 
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artifact within its collections, and a digitisation permit was thus obtained by a third 

party, it merits closer examination whether such permit freely allows for online 

content aggregation sublicensing (particularly given that it is museums that transmit 

the digitised files to the Europeana Foundation or to Google, and not the latter taking 

pictures and then placing them online). 

Once again, however, it is clarified that for the purposes of this article it is assumed 

that museums are indeed the sole rightsholders over their collections, and that they 

have the right to do with them as they please.
29

 

4. Copyright and online museum content aggregation: who owns the content, and 

what can users do with it? 

4.1 General principles 

Despite the fact that a variety of rules may follow each artifact within a museum 

collection, the need in a content aggregation website is for a uniform and possibly 

simple copyright model. Online content aggregation would not be possible if the 

respective website had to translate a variety of copyright limitations into webpage 

access rules. On the other hand, an overly restrictive content aggregating website 

practically has no reason for existence – and will ultimately be condemned by a low 

number of user visits. This is why both models discussed in this article tread very 

carefully with regard to copyright issues, attempting to achieve a balance that will 

reassure museums and rightsholders without at the same time scaring users away. 

The relationship between copyright
30

 and online museum content aggregation, despite 

the simplifying efforts of the content aggregators in the two models under 

consideration, may prove complex and far from straightforward. Two sets of 

questions arise in particular: from the user perspective, the copyright-related questions 

refer to who owns the content displayed in aggregating websites and what uses over it 

are permitted each time. From the museum perspective, the same questions refer to 

the relationship between museums and content aggregators – essentially to the terms 

and conditions of the relevant copyright licensing agreement. 

As far as users are concerned, Europeana, being more of a search engine than a direct 

source research tool, ultimately refers their copyright-related questions to each 

individual content provider. In principle, the terms of service of the Europeana 

website permit free use of all of its content except from the thumbnail images (and 

other previews), whereby the conditions applicable may be found alongside each 

individual image.
31

 This may strike users as odd, given that it could be claimed that 

                                                 
29

 Obviously, the above does not apply with regard to the navigation option in the Google Art Project; 

in this case it is Google that creates the content, through its Street View Technology, and therefore it is 

Google that owns the relevant rights. Only a relevant contract need be signed between the museum and 

Google, allowing for the relevant access and photography – again only in those cases where the 

museum has indeed the right to do so (hence the blurring in front of certain works of art while 

navigating certain museum rooms). 

30
 Again, if indeed applicable to the digitised files of museum artifacts (see above under part 1) 

31
 Enabling thus museums, and other content providers, to decide anything, from providing free access 

to raising a pay-wall; it should be noted, however, that the report of the New Renaissance  Report 2011, 

see note 18 above,  asks or possibly free access rights, particularly for artifacts already in the public 



(2012) 9:3 SCRIPTed 

 

325 

the added value of Europeana is exactly these previews or thumbnail images. 

However, it appears that the variety of materials assembled within the same website 

as well as the multitude of content providers is such that a uniform copyright solution 

would be impossible to implement. This is why users may come across in-copyright 

and out-of-copyright material, as well as a number of in-between variations and 

restrictions, while navigating the Europeana webpages. In order to lawfully process 

such material, or for requests for high(er) resolution images or for commercial uses of 

the same material, users are advised to consult each time with the providing institution 

copyright policy. 

Therefore, in practice the Europeana model addresses the copyright question in a 

simple and straightforward, but perhaps also unambitious, way.
32

As such, the 

Europeana model could be accused of perhaps making limited use of its legal options 

at hand. In particular, Directive 2001/29/EC on the harmonisation of certain aspects of 

copyright and related rights in the information society stipulates in its Articles 5.2 and 

5.5 that Member States may provide for exceptions or limitations in respect of 

specific acts of reproduction by publicly accessible libraries or by archives, where 

they are not for direct or indirect economic or commercial gain, when such exceptions 

and limitations do not conflict with a normal exploitation of the work or other subject-

matter and do not unreasonably prejudice the legitimate interest of the rightsholder.
33

 

Given that the Europeana model probably meets the above conditions, it could be 

claimed that more could be requested by the Europeana Foundation (and the 

Commission) by Member State providers when providing content to the Europeana 

website.
34

 

The Google Art Project apparently addresses the copyright questions of users, again, 

in a more efficient way than Europeana (admittedly, also assisted by its limited 

subject-matter). With regard to the relevant website, reference is made to the general 

Google Terms of Service.
35

 There, it is clarified that “content presented to you as part 

of the Services…may be protected by intellectual property rights which are owned by 

                                                                                                                                            

domain and digitised with public money (at. 4.4.1), and even considers the possibility of excluding 

from Europeana museums that decide otherwise (at 4.3.4).  

32
 It is true, however, that Europeana, because of its all-encompassing nature, is found at the epicenter 

of a series of important disputes and difficulties, including the much-debated issue of orphan works, the 

rights over digitised collections, the term of copyright, etc. (see also New Renaissance 2011 report, 

note 18 above, Foreword and Executive summary). Until such important issues are resolved, it would 

seem that Europeana is forced to implement a compromising copyright strategy, in order to ensure 

maximum provider participation. 

33
 Directive 2001/29/EC of 22 May 2001 on the harmonisation of certain aspects of copyright and 

related rights in the information society available at http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:167:0010:0019:EN:PDF (accessed 10 Dec 

12)  

34
 See also the New Renaissance 2011 report, note 18 above, at 6.6.3. 

35
 Available, in their various versions, at http://www.google.com/accounts/TOS  (accessed 10 Dec 12) 

pertaining to any and all of its services (as in effect from time to time, as decided by Google alone). On 

the permitted uses, see also the website’s FAQ as of late 2011 (Are the images on the Art Project site 

copyright protected? The high resolution imagery of artworks featured on the art project site are owned 

by the museums, and these images may be subject to copyright laws around the world. The Street View 

imagery is owned by Google. All of the imagery on this site is provided for the sole purpose of 

enabling you to use and enjoy the benefit of the art project site, in the manner permitted by Google’s 

Terms of Service. The normal Google Terms of Service apply to your use of the entire site). 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:167:0010:0019:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:167:0010:0019:EN:PDF
http://www.google.com/accounts/TOS
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the sponsors or advertisers who provide that Content to Google”. More specifically, 

the Terms of Service state, “you may not modify, rent, lease, loan, sell, distribute or 

create derivative works based on this Content (either in whole or in part) unless you 

have been specifically told that you may do so by Google or by the owners of that 

Content, in a separate agreement”. Consequently, users are allowed to work within 

the website, both on the high-definition images and on the navigation data, but they 

cannot amend or interact with them in any way.
36

 

4.2 Resolving copyright issues through agreements 

As far as museums are concerned, the copyright aspects of their relationship with 

online content aggregators are addressed in the relevant signed documents – 

essentially copyright licensing agreements. 

Europeana, having published online its Data Exchange Agreement, constitutes the 

open and transparent option. The Agreement itself is a straightforward document, 

where it is stated that museums are free to decide which content to provide to the 

Europeana website, while at the same time maintaining their intellectual property 

rights for it, thus granting, in effect, a mere reproduction right.
37

 The Agreement 

appears to be more occupied with interoperability and other functional issues for the 

website, than with content sharing details.
38

 Overall, it appears to be a fair and 

balanced document, both as regards its terms and conditions and as regards the fact of 

its intended uniform use, meaning that more recognizable museums or collections do 

not get a better deal than others. 

Such transparency is missing from the Google Art Project; as noted, the relevant 

agreement(s) entered with museums are not made available online. As such, their 

content may only be inferred from the actual operation of the relevant website. It 

therefore appears that museums grant their own files to Google to upload and host 

itself. Ownership remains with museums. The same agreement obviously grants 

access rights to Google Street View technology to navigate through the museum 

concerned. Museums are listed in the website without any alphabetical or other, easy 

to trace, method, a fact to-date not causing much access problems given their limited 

number although this fact may very well change in the future. 

The lack of access to the licensing agreement between museums and online content 

aggregators ought not to be taken lightly. Because it is ultimately a contractual 

relationship (no particular legislation exists at this present time), the parties are free to 

regulate it in any way they see fit. Therefore, the particular terms and conditions 

included therein do matter. Given also that these agreements are most likely expected 

to be, in one way or another, formally (as in Europeana) or commercially (if the 

Google Art Project takes off) non-negotiable, since museums will normally wish to 

                                                 
36

 Apart of course from the permitted options, enabled by Google (for instance, by late 2011, users 

were encouraged to “create and share their own collections online”). 

37
 Articles 2, 3 and 4. 

38
 On the other hand, it should also be noted that the issue of orphan/out of print works, whenever 

applicable in museums (a major issue in itself ) shall not be elaborated in this article, assuming, for the 

purposes of this article, that museums are, in one way or another, the lawful rightsholders of any and all 

content provided to Europeana. 
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enter the content aggregating model and not vice versa,
39

 the relationship risks turning 

from a co-operation between equal parties to a conflict between adversaries. 

A series of important issues are customarily discussed in such content licensing 

agreements. For instance, is there an obligation for museums to upload content or to 

continue uploading periodically new content in the aggregating websites? Or, are they 

obliged to upload their most popular content, or any content they like? From the 

aggregators perspective, is fairness in display to be evidenced by listing all museums 

and all content alike? Or, are they allowed to use the more popular artifacts in order to 

promote their own page views by users? Exclusivity is also an issue: are museums 

free to participate in any number of aggregating initiatives – perhaps, providing 

access to the same content to multiple players? 

Another important issue is rights infringement: if any intellectual property rights are 

infringed through the content aggregating website (either by users misusing their 

access rights or by the museum itself, having uploaded content without proper 

authorisation), what are the policies applicable each time by the content aggregator? 

The above issues may seem secondary, particularly in view of the noble causes served 

by the relevant initiatives, but they may prove to be very important in practice, 

ultimately turning a win-win relationship for museums, content aggregators and users 

alike, to a relationship of conflict and a source of friction. This is why clarity and 

transparency is necessary, and, given also the public benefit character involved, it 

becomes a condition perhaps met only in one of the models examined in this article. 

5. The impact of database rights  

5.1 General principles 

Database rights, created in the 1990s as a response to the, real or perceived, global 

rise in the database sector,
40

 protect the database maker instead of its author, despite 

of the fact that it is examined within the intellectual property rights field.  Introduced 

fifteen years ago, these ‘newly recognized rights, remain popular.
41

 In this article we 

                                                 
39

 Most certainly, the fact that museums negotiate individually with the Europeana Foundation or 

Google, already powerful organisations in themselves, and do not enter the relevant licensing 

agreements through representative bodies, further weakens their negotiating power. 

40
 See Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal 

protection of databases, available at http://eur-

lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=en&type_doc=Directive

&an_doc=1996&nu_doc=9  (accessed 10 Dec 12), and also E. Derclaye, The Legal Protection of 

Databases: A Comparative Analysis (Edward Elgar, 2008), at 43., M. Davison, The Legal Protection of 

Databases (Cambridge Intellectual Property and Information Law) (Cambridge University Press, 2003) 

at.50, J. Gaster , Der Rechtsschutz von Datenbanken : Kommentar zur Richtlinie 96/9/EG(   ln : 

Heymann, 1999), C. Rees, S. Chalton, Database Law (Jordans Ltd., 1998), D. Gervais, “The protection 

of databases”(2007) 82(3) Chicago-Kent Law Review,.1109-1168 at 1119, Xuqiong (Joanna) Wu, “EC 

Database Directive”, (2002) 17 Berkeley Technology Law Review .571-594 ., J.H. Reichman  and P. 

Samuelson , “Intellectual Property Rights in Data?” (1997) 50(1) Vanderbilt Law Review. 51-.166,  J. 

Angel , T. Quinn, “The New Database Law”, (1998) Computer Law and Security Review. 34-37, G. 

 oumantos, “Les bases de données dans la directive communautaire” (1997) Revue Internationale du 

Droit d’Auteur114–15. 

41
 EU Commission, First Evaluation of Directive 96/9/EC on the legal protection of databases, 12 

December 2005 available at 

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=en&type_doc=Directive&an_doc=1996&nu_doc=9
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=en&type_doc=Directive&an_doc=1996&nu_doc=9
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=en&type_doc=Directive&an_doc=1996&nu_doc=9
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are interested in understanding the way these rights interact (or, do not interact) with 

online museum content aggregation. First, with regard to the museums themselves, as 

content providers: do they have a sui generis database right over their digitised 

collections? Second, from the online content aggregators point of view: having gained 

re-use rights for museum digitised content, do they themselves acquire sui generis 

rights over their websites’ databases? And, third, from the users’ perspective: does 

existence of this right warrant additional uses and does it open up new possibilities? 

Before unpacking these questions, a brief analysis should go to the way in which the 

EU database right operates. It should be noted that this right is not only unique to the  

EU but, attention should also be given to the wording of the relevant regulations, as it 

has been substantially affected by important case law. Hence, the maker of a database 

is granted a sui generis database right only if he can prove that he spent substantial 

resources in the actual “obtaining, verification or presentation” of its contents – not 

simply if he happens to be the owner of a set of data that he then organized into a 

simple database.
42

 This case law finding greatly affected public sector owners of large 

sets of data that were forced to open up their data resources to competing newcomers. 

In the same way, however, it may well affect museums, when they digitise and grant 

re-use rights over their collections to online content aggregators. 

Another interesting aspect of the database right refers to the fact that it aims at 

separating itself from (any) copyright protection. In particular, a database may very 

well qualify for sui generis right on top of copyright protection
43

. In addition, what is 

perhaps even more important for the purposes of this article is that, if the contents of a 

database qualify for their own copyright protection, they are separately protected in 

their own right; their protection does not prejudice the protection provided also by the 

sui generis right
44

. 

                                                                                                                                            

http://ec.europa.eu/internal_market/copyright/docs/databases/evaluation_report_en.pdf (accessed 10 

Dec. 12). 

42
 See Cases C-46/02 Fixtures Marketing Ltd v. Oy Veikkaus Ab; C-203/02The British Horseracing 

Board Ltd and Others v. William Hill Organisation Ltd; C-338/02 Fixtures Marketing Limited v. AB 

Svenska Spel) and C-444/02 Fixtures Marketing Ltd v. Organismos prognostikon agonon podosfairou  

AE -“OPAP”, applying Article 7.1, and also C. Ritter, “Cases C-203/02 The British Horseracing Board 

Ltd and Others v. William Hill Organization Ltd, C-46/02 Fixtures Marketing Ltd v. Oy Veikkaus AB, 

C-338/02 Fixtures Marketing Ltd v. Svenska Spel AB, and C-444/02 Fixtures Marketing Ltd v. 

Organismos Prognostikon Agonon Podosfairou (OPAP), judgments of 9 November 2004 “(2005) 

Common Market Law Review. 803-827, A. Masson, “Creation of Database or Creation of Data: Crucial 

Choices in the Matter of Database Protection”(2006) European Intellectual Property Review 261-267,  

A. Leupold, “Was bedeuten die EuGH-Urteile "Fixtures Marketing" und "William Hill" für den 

Datenbankschutz?”(2004) Medien und Recht International.45-47,  J. Gaster, “ "Obtinere" of  Data in 

the Eyes of the ECJ - How to interpret the Database Directive after British Horseracing Board Ltd et al. 

v. William Hill Organisation Ltd”(2005) Computer und Recht: International 129-135, Derclaye E, 

“The Court of Justice interprets the database sui generis right for the first time” (2005) European Law 

Review 420-430 , M.J. Davison , P.B. Hugenholtz, “Football fixtures, horse races and spin-offs: the 

ECJ domesticates the database right” (2005) 3 European Intellectual Property Review 113-118.  

43
 If it, “by reason of the selection or arrangement of their contents, constitute the author's own 

intellectual creation” (Art. 3.1). 

44
 See Art. 7.4; altogether therefore a system of rights emerges, whereby the same database may qualify 

for both copyright and sui generis right protection and, at the same time, each one of its contents may 

in itself have its own copyright protection. 

http://ec.europa.eu/internal_market/copyright/docs/databases/evaluation_report_en.pdf
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5.2 Do museums have a sui generis database right over their digitised collections? 

As far as museums are concerned, the end result of their, expensive and time-

consuming, digitising efforts for their collections will most likely qualify both the 

database (“a collection of independent works, data or other materials arranged in a 

systematic or methodical way and individually accessible by electronic or other 

means”, Art. 1.2) and the substantial investment (“the maker of a database which 

shows that qualitatively and/or quantitatively a substantial investment in either the 

obtaining, verification or presentation of the contents”, Art. 7.1) criteria
45

. Museums 

are thus normally expected to be the rightsholders of a sui generis database right over 

their digitised collections, as organized into a database.
46

 In addition, Public-Private-

Partnership (PPP) schemes and other outsourcing options notwithstanding, given also 

that the Directive protects the maker and not the actual author, it is likely (and shall be 

considered as such for the purposes of this article) that the museum is the sole 

rightsholders of a database right over its digitised collections. 

Once ascertained, the database right affords museums the right to permit ‘extraction’ 

and/or ‘re-utilization’ of the relevant files. The second is of particular relevance in 

this case, because it includes “any form of making available to the public all or a 

substantial part of the contents of a database by the distribution of copies, by renting, 

by on-line or other forms of transmission”. Consequently, even the uploading onto 

their own website is an act of re-utilization for museums. When making content 

available to third parties (online content aggregators), in order for the latter to make 

available onto their own websites, the case will most likely be for a, permitted, 

“contractual” “transfer, assignment or granting” of such right.
47

 

5.3 Do the online content aggregators have database rights? 

From the online content aggregators’ perspective, the sui generis database right 

affects them twofold: first, as licensees and, second, as licensors. As far as rights 

acquisition is concerned, as seen, museums have the right to transfer their sui generis 

right to third parties by means of a contractual license. Supposedly, explicit mention 

should be included in such agreement on this transfer; a broad reference to any and all 

intellectual property rights over the digitised collections under transfer would not 

suffice. In this context, the Europeana agreement indeed asks for content providers to 

“grant Europeana Foundation a non-exclusive, worldwide, royalty free license on 

copyright, related rights and the sui generis database right for the duration of this 

agreement” (Art. 2.2). 

                                                 
45

 Nevertheless, things could be complicated if such digitisation is funded by state, or EU, resources; in 

this case it will have to be examined, whether indeed the “maker” of the database made the required 

investment or not. 

46
 Evidently, the same databases may also qualify for copyright protection as well (see Chapter II of 

Directive 96/9). 

47
 See Art. 7.3 of the Directive. 
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Once the museums’ digitised collections are uploaded onto the aggregating website, 

this will in turn constitute a database
48

. It therefore remains to be examined whether 

sui generis database rights are granted to its rightsholders (the online content 

aggregators) as well. 

In this case the requirement for a substantial investment in the “obtaining, verification 

or presentation” of the database contents will apply. In other words, in order for 

online content aggregators to qualify for the sui generis right, they need to prove that 

they spent substantial resources, either qualitatively or quantitatively, either in the 

obtaining, verifying, or presenting of their websites’ contents. This can by no means 

be assessed in this article. As known, the Europeana Foundation does not pay 

museums for the uploading of their collections onto its website. On the other hand, it 

does spend substantial resources in maintaining its website (“presentation”), although 

not as much as one would expect, given that it does not host content and it uses open 

source tools. In addition, the money spent by the Commission for museums to digitise 

their collections could (or could not) contribute towards awarding Europeana, the 

Commission’s official website for these purposes, with sui generis database right 

protection. 

Assessing whether the Google Art Project spends substantial resources in obtaining, 

verifying or presenting its data is an even more difficult task. The agreement it enters 

with museums is not known, therefore we do not know whether any money is paid for 

its services or not
49

. Neither is known how much money is spent on maintaining its 

website, or using its, already developed for other purposes, Street View technology to 

provide navigational information. Consequently, it is practically impossible to decide 

whether it qualifies or not for sui generis database right protection. 

The above missing information is critical when assessing whether online museum 

content aggregators qualify themselves for the sui generis database right protection. If 

they do, then they are afforded with an additional layer of protection – particularly 

with regard to any out-of-copyright works they may exhibit. At any event, the Google 

Art Project shall also have to address the difficulty of transcending jurisdictions. The 

sui generis database right is EU-particular, but the Google Art Project is international. 

Museums from multiple jurisdictions appear on its website. And so, the exact 

conditions under which the sui generis database right may be invoked, either by 

Google or by users, are unclear. 

5.4 The users’ point of view 

From the user point of view, ascertaining sui generis right protection to online content 

aggregators may affect the permitted uses over content displayed in the relevant 

websites. In particular, the database right permits “insubstantial” use of such database 

contents for whichever purposes, provided of course that such use does not “conflict 

with a normal exploitation of that database” or “unreasonably prejudices the 

legitimate interests of the maker of the database”.
50

 Other listed exemptions include 

                                                 
48

 Because such websites, once operational, evidently become “a collection of independent works, data 

or other materials arranged in a systematic or methodical way and individually accessible by 

electronic or other means”, as required by Art. 1.2. 

49
 For instance, the Google Books project charges substantial amounts for its digitisation services 

50
 See Art. 8. 
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use of a database contents for the purposes of “illustration for teaching or scientific 

research” or “for extraction and/or re-utilization for the purposes of public security 

or an administrative or judicial procedure”.
51

 These actions may pertain to 

“substantial” parts of a database and may be performed without the authorisation of 

the database maker. Such user rights, that cannot be contractually overridden, may 

prove of importance particularly for the more closed environment of the Google Art 

Project. 

Evidently, all the above have to be assessed also in relation to any protection over a 

digitised artifact per se. As explained, the sui generis database right does not affect 

any copyrights over each individual item comprising the contents of a database. If 

therefore, as seen above under sections 2 and 3, full copyright protection is 

acknowledged over the digitised files of museum artifacts, then the above permissions 

for users may not apply. On the other hand, it could be argued that online aggregation 

(database making) of items each burdened with different copyright statuses actively 

prohibits permitted uses within the sui generis right framework.: For instance, a 

teacher shall not be able to use a collection of material from Europeana over an artist 

for teaching purposes, if each single item comprising the collection has very different 

copyright permissions. From this point of view, a conflict between the two rights 

(over EU soil) perhaps appears inevitable, once online museum content aggregation 

becomes the norm, and the public grows accustomed to using the relevant aggregating 

websites in order to access museum contents online. 

6. A user expectation to interoperability among applications?  

Despite numerous efforts that span well over the last twenty years
52

, to-date there is 

no global or even EU individual right (or industry obligation) to interoperability 

among Internet applications or even computer hardware and software. In fact, quite 

the contrary is the case: closed system architecture is actively used by Web 2.0 

providers and software developers alike, particularly when releasing new 

technologies, in order to fence users in. Once users are lured into and grow 

accustomed to using new applications and technologies, they then realize that a switch 

among competitive providers and products is practically impossible or requires a 

disproportionate effort on their behalf; a seamless flow of information is usually not 

permitted by the system
53

. Because this is still a basic trend in Web entrepreneurship, 

it is expected to affect online museum content aggregation, taking also into 

consideration the heroic entrepreneurship involved and the limited sustainability 

potential in the market. 

In the past, system interoperability was warranted through application of a variety of 

legal bases, including unfair competition and consumer protection, and also heavy 

political pressure, as was the case in Apple’s iTunes/iPod relationship. These days, a 

right to interoperability among Web 2.0 social networking websites is being debated 

in the data protection context. 

                                                 
51

 See Art. 9. 

52
 For instance, the European Committee for Interoperable Systems – ECIS, was founded as early as in 

1989 (see www.ecis.eu (accessed 10 Dec. 12)). 

53
 See “Serfing the web – Data protectionism”, The Economist, 11 November 2010. 

http://www.ecis.eu/
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In any event, a right to system interoperability would first and foremost enable users 

to easily switch among competitive providers, taking all their data with them. In the 

Web 2.0 environment this would practically mean that users are allowed to take their 

profiles, content, and personal information with them when switching between social 

network websites or other web platforms. Because in late 2011 both content 

aggregation models examined in this article allow, and indeed encourage, users to 

create their own profiles and exchange (cultural) information, they both fall under the 

general Web 2.0 interoperability debate.  

In practice, the issue of interoperability affects online museum content aggregators 

twofold: first, as a concern and second as a competitive advantage. The concern refers 

to making the various museum collections interoperable among them onto the same 

website. Once however this is resolved, the competitive advantage takes form: 

Depending on how the content aggregating website is built, users may be forced to 

stay within its limits if they wish to fully enjoy its benefits, not being able to transfer 

their accumulated work (for instance, profiles, collections, etc.) elsewhere.  

From their part, users have exactly the opposite interests: they wish to be able to move 

from application to application seamlessly, not having to retype and rebuild all their 

information as well as, evidently, wanting to leave no trace behind if the users so 

wish. 

With regard to the contents acquisition or uploading stage, each one of the two 

models examined in this article each has implemented its own strategy. Europeana, 

given also the multitude of contents intended to be presented onto its website, has 

published a set of guidelines for content providers (museums), describing exactly how 

content is to be formatted, in order for it to be accessible on the website.
54

 The 

uploading of content, compliant to these prescriptions, is a contractual obligation 

(through the Agreement) of content providers. One must also keep in mind that 

Europeana does not host content itself, but rather presents only thumbnail images and 

(certain) metadata information.  

The Google Art Project on the other hand, as is to be expected, has not made any 

information known on this issue: given that it is museums that provide the high-

analysis paintings’ images, it is to be assumed that Google itself undertakes the 

uploading onto its website, thus warranting the interoperability among content. – It is 

also important to note that, to-date, only a limited number of museums appear on the 

website. In addition, the navigational information is provided by Google itself, 

through its Street View technology, therefore no interoperability issues are expected 

from this point of view. 

What is perhaps of more importance for the purposes of this article, since it affects 

user rights, is the interoperability among online content aggregating platforms. This 

would mean, in practice, that Europeana and Google Art Project users would be able 

to move easily between these two platforms, integrating their respective profiles, 

                                                 
54

 See the Europeana Data Model Mapping Guidelines, currently in its version 1.0. The European 

Commission recommends that “Member States contribute to the further development of Europeana by 

[…] ensuring the use of common digitisation standards defined by Europeana in collaboration with the 

cultural institutions in order to achieve interoperability of the digitised material at European level, as 

well as the systematic use of permanent identifiers” (Commission Recommendation of 27.10.2011 on 

the digitisation and online accessibility of cultural material and digital preservation, C(2011) 7579 

final). 
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saved searches, downloaded or self-created content, etc. In addition, given 

Europeana’s all-catching scope, this would also mean that Google Books, another 

Google heroic entrepreneurship initiative, would be accessible to users of Europeana. 

No such user right, or even online content aggregator obligation exists currently. This 

is perhaps to be expected by the Google Art Project, given its closed architecture – the 

system interacts with other Google applications, enhancing Google user profiles with 

the Art Project options, but does nothing to export such information to third-party 

applications. However, even Europeana, with its transparent, open-access policy, is 

not explicit about allowing users to extract their profile information onto other, 

perhaps competitive, applications. In addition, no developments have been recorded 

as to the interoperability among Europeana and the Google Books platform, 

something which would have offered users substantial benefits.
55

 It appears therefore 

that, as far as a right to interoperability is concerned, users will have to wait until the 

online content aggregators are well-established and feel confident enough to start 

opening up their Internet platforms to competitors. 

7. Museum digitised collections as Public Sector Information? 

The access (and exploitation) of public-sector information (PSI) by third parties has 

gained exponentially in importance in the EU during the last decade. Being ultimately 

connected both to modern governance best practices and considered an instance of 

public sector transparency, as well as an investment opportunity, the field has 

witnessed both specialized legislation
56

 and intensive networking. However, it is with 

great surprise that the New Renaissance 2011 report takes the application of the PSI 

Directive for granted: one of its key recommendations is that “Where cultural 

institutions charge private companies for the re-use of the digitised public domain 

material, they should comply with the rules of Directive 2003/98/EC on the re-use of 

public sector information”
57
. Despite the Report’s efforts to facilitate content re-use 

by reference to the PSI Directive, such an interpretation does not seem to be justified 

under the current PSI legal framework.
58

 This is mainly due to an explicit exemption 

                                                 
55

 In essence, it appears that for the time being Europeana is perceived as the end of the road for the 

European Commission; no provision whatsoever, on what may happen to content after being made 

available on the Europeana platform, is included in the latest (27.10.2011) European Commission 

Recommendation. 

56
 See Directive 2003/98/EC of the European Parliament and of the Council of 17 November 2003 on 

the re-use of public sector information,  (the PSI Directive) available at 

http://ec.europa.eu/information_society/policy/psi/docs/pdfs/directive/psi_directive_en.pdf  (accessed 

10 Dec 12). 

57
 New Renaissance  Report 2011, see note 18 above, at 15, and also chapter 4. The same report also 

notes explicitly that “Currently, cultural institutions are excluded from the scope of the Directive” 

(para. 4.4.4). 

58
 On the other hand, the discussion for their explicit inclusion seems to have been opened by the 

Commission (see, for instance, Clapton G/Hammond M/Poole N, PSI re-use in the cultural sector, 

Report to the European Commission, 10.05.2011, available at 

http://ec.europa.eu/information_society/policy/psi/docs/pdfs/report/cc462d011_1_1final_report.pdf   

(accessed 10 Dec 12)) while, in response, the (EU) museum community appears to be already actively 

debating upon the merits and drawbacks of such inclusion (see, for instance, G. De Francesco see note 

18 above, and also G. Mazziotti, “Europeana vs. Google Books: why European cultural institutions 

should treat their public domain content as PSI”, LAPSI project, 5-6.05.2011, available at 

http://www.lapsi-project.eu/lapsifiles/LAPSI_presentation_GM.pdf (accessed 10 Dec 12)). 

http://ec.europa.eu/information_society/policy/psi/docs/pdfs/directive/psi_directive_en.pdf
http://ec.europa.eu/information_society/policy/psi/docs/pdfs/report/cc462d011_1_1final_report.pdf
http://www.lapsi-project.eu/lapsifiles/LAPSI_presentation_GM.pdf
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from the PSI Directive scope: as per its wording, “this Directive shall not apply to 

[…] documents held by cultural establishments, such as museums, libraries, archives, 

orchestras, operas, ballets and theatres”
59
. In addition, “documents”, for the same 

Directive’s purposes, are to include “any content whatever its medium (written on 

paper or stored in electronic form or as a sound, visual or audiovisual recording)”,
60

 

thus including the digitised files of a museum collection (and, of course, any digital-

born material as well). 

Neither are the Directive’s Recitals pointing to any other direction: as for the 

“document” definition, it is stated that “a generic definition” of the term is aimed at, 

“covering any representation of acts, facts, or information” and any compilation 

therefrom, whatever the medium.
61

 

It is therefore only with extreme difficulty that application of the PSI Directive on 

digitised museum collections could be supported. Such an interpretation of the 

Directive would perhaps imply that the above exemption refers only to original 

information and not to its subsequent recreations for the digital environment. As a 

result, although museum collections are excluded by themselves, their digitised 

reproductions are not. Again, this would be a wide-reaching reading of the PSI 

Directive, given the explicit exemption and the wide definition of the “document”. 

Evidently, also the “public body” requirement creates difficulties as well: whatever its 

interpretation, the PSI Directive applies only to public bodies, and so private 

museums (and also material with its own third party-copyright
62

) fall, by definition, 

outside its scope. 

Consequently, it is to be assumed that the PSI Directive, at least under its current 

wording, will not affect online museum content aggregation in any way (and, in any 

event, its purposes for enabling re-use of such information is effectively fulfilled by 

the Europeana Foundation or Google online content aggregation). 

8. Restitution, and other financial considerations 

8.1 Is online museum content aggregation financially sustainable? 

Despite the heroic entrepreneurship behind online museum content aggregation, 

financial considerations are inevitable. Notwithstanding its public good and 

noteworthy purposes, the fact remains that the maintenance of complex websites and 

services, such as the ones discussed in this article, require substantial financial 

resources. Given that, at least for now, income is not derived directly either from 

users or from content providers, the question is, who shall pay for these websites to 

remain operational and to develop further? 

                                                 
59

 Art. 1.2(f). Also (e) is relevant, according to which the exemption also applies to “documents held by 

educational and research establishments, such as schools, universities, archives, libraries and research 

facilities, including, where relevant, organisations established for the transfer of research results”. 

60
 Art. 2.3. 

61
 Recital 11. 

62
 See Art. 1.2(b). 



(2012) 9:3 SCRIPTed 

 

335 

We see that both models provide no straight-forward answers to the self-evident 

question of their financial sustainability. Europeana is funded by the European 

Commission for the time being, but it is not yet clear if it is envisaged that this will 

continue to be the case for as long as it exists. There are presently no mechanisms in 

place for Europeana to create income directly, either from users or from participating 

museums and other content providers. 

The Google Art Project has yet to show its true implementation. It could potentially 

function as an additional income maker for Google, exactly in the way that Google 

Books enter bilateral book digitisation agreements. Or, it could charge a fee to 

museums to present their content onto its website. Or, it could charge users for certain 

uses of content within their profiles. It could even feed advertisements into user 

profiles and webpages, as per its current, and successful, main revenue stream. Or, it 

could simply constitute an add-on to generic Google user accounts, offering an 

indirect competitive advantage in the fierce online social media market. 

It appears, therefore, that both models are still at a transitory period, mostly aiming at 

their establishment, both in terms of content and user conscience, while sustainability 

considerations are left for the future. However, once income realization is achieved, 

regardless of whether it is direct or indirect, perhaps a revenue-share with the content 

providers that ultimately made such income possible would not seem unreasonable. 

8.2 Could users profit financially from online museum content aggregation 

projects? 

The sustainability of the service providers is not the only financial consideration when 

it comes to online museum content aggregation. The second question pertains to 

users, and whether it should be made possible for them to profit from such content 

aggregation. In other words, should users (including enterprises and application 

developers, considering that both models are, in fact, platforms) be allowed to put 

content made available therein to commercial purposes? And, if yes, under which 

terms and conditions through a revenue-share scheme or without any restrictions 

whatsoever? 

Again, no clear responses are provided to this question. For the time being both 

models enable, if not encourage, users to create Web 2.0-like profiles onto them, 

expressly for non-commercial purposes. What additional uses will be permitted in the 

future, when content reaches a critical mass, remains to be seen. Interoperability 

requests could prove crucial, particularly if users are allowed to export profiles and 

data onto other platforms. For now, copyright and other restrictions by the content 

providers continue to apply, effectively discouraging organized investment efforts: 

even if application (app) development is permitted, enterprises are not likely to 

engage unless blanket intellectual property rules are applicable on all content made 

available through content aggregation websites. 

As far as Europeana is concerned, although the Commission in principle encourages 

further commercial uses of digitised cultural content
63

, its terms of use expressly 
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 See, for instance, its Recommendation of 27 October 2011 on the digitisation and online accessibility 

of cultural material and digital preservation (2011/711/EU) available at http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:283:0039:0045:EN:PDF  (accessed 10 Dec 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:283:0039:0045:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:283:0039:0045:EN:PDF
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prohibit any “sharing” or “transformation” of its website “for commercial 

purposes”.
64

 Surprisingly, this blanket exclusion is not fully justified by its 

Agreement: in effect, the metadata provided under the Agreement are actually subject 

to commercial uses, while thumbnail images are not.
65

 Why the terms of the 

Agreement are not depicted exactly on the Europeana website, and why commercial 

uses of its content are altogether excluded despite the Europeana Foundation right to 

do otherwise, is unclear. In any event, should such commercial use actually be 

allowed, it remains to be seen whether this shall be achieved under a revenue-share 

scheme or not. For the time being, the Agreement does not state anything to this end, 

enabling thus further commercial uses free of charge, at least as far as content 

providers are concerned. On the other hand, it appears that museums are critical of 

any income-making use of data they have provided to Europeana free of charge
66

. 

It remains to be clarified whether the act of transferring content to Europeana by 

museums and other content providers should signify, at the same time, a resignation 

from their rights to restitution in cases of commercial uses of such content. If 

museums have a policy within their own websites that content is provided only for 

non-commercial purposes, it is hard to accept that the same content, when accessed 

through Europeana, suddenly loses this protection. In addition, no legal instrument in 

effect as of now makes such a resignation mandatory for museums, making the, quasi-

imposed,
67

 contractual obligation at times hard to justify. 

On the other hand, one has to carefully assess, what exactly could be commercialized 

through the Europeana website: if such right ultimately pertains only to (part of the) 

museum metadata and even some thumbnail images, it could be argued that museums 

sacrifice relatively little for the public good. 

Other, over-reaching arguments refer to whether museum artifacts and their digital 

files should be considered human culture upon which no commercial uses are to be 

allowed whatsoever.
68

 They refer also to the fact that museum content digitisation 

projects are mostly paid by public funds and they therefore have to create a return of 

investment, through the increase of income, employment, etc. Or, to the fact that 

museum digital files are public-sector information (PSI) after all, and that they should 

be treated as such in the relevant regulatory framework. It seems that the policy 

discussion is ongoing, and any outcome is possible.  

With regard to the Google Art Project, given its closed architecture, it is hard to 

imagine any non-Google commercial uses of its content. In particular, with regard to 

the high-analysis images, intellectual property rights remain with the museums that 

                                                                                                                                            

12). This position has also been adopted in the New Renaissance Report 2011, see note 18 above, at 

5.3. 

64
 See “permissions to reuse” in the Europeana Terms of Use (version 2011)  

65
 See Art. 3 and 4 of the Agreement (the CC0 1.0 Universal Public Domain Dedication, as annexed, 

allows commercial uses – see its statement of purpose and 2). 

66
 For instance, De Francesco, see note 18 above. 

67
 Given Commission active encouragement (see, for instance the Recommendation 2011/711/EU) and 

the fact that its terms are available online and are designated as the “product of wide consultation”, the 

Agreement should rather be perceived as non-negotiable. 

68
 A somehow misguided approach however, given that apps are likely to enhance access and search 

options and not prohibit or enable access per se onto already uploaded content 
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provided them. With regard to its navigational information, users are guided to 

request Google permission for any commercial uses of its contents. Unless, of course, 

Google opens up its platform to third party developers and users alike (in the growing 

mobile phone applications market, for example), although even then, commercial uses 

of the platform shall at best remain indirect.
69

 

A final, financially-related consideration relates to cases of unlawful use of content 

available on the aggregating websites. It obviously cannot be excluded that users may 

not follow the rules and indeed use content available through the aggregating websites 

in ways that infringe their intellectual property rights and/or the relevant terms of 

service. It is yet unclear whether online content aggregators should assume greater 

responsibility while monitoring their users, and whether museums have the right to 

take action against them in cases of their rights infringement by their users, or 

whether the general, e-commerce, rule shall apply on provider liability. In any event, 

a relevant contractual, liability partitioning clause should be clear and straightforward, 

to both content providers and to Internet users, in the relevant agreements.
70

 

9. Conclusion 

The Internet constitutes, by now, both an opportunity and a cause for concern for 

museum managements around the world. While it enhances public access, it requires 

substantial resources in the creation and maintenance of a contemporary, visible and 

user-friendly website. This task, in addition to the actual digitisation process of 

museum collections, proves to be an ongoing, expensive and difficult project in itself. 

Online museum content aggregation could lift at least the Internet-related burden off 

of museums’ managements’ shoulders. By uploading or linking their content to the 

relevant websites, museum managements are reassured that their collections are 

treated in the best possible way in the online world, benefiting from increased 

visibility and performing their public good purposes. User access is enhanced. At the 

same time, common digitisation standards are promoted, an indispensable tool for 

enhancing public access that is attained only with difficulty among contemporary 

(mostly piecemeal) and standalone museum collections’ digitisation projects. 

Consequently, online museum content aggregation constitutes a worthy cause. The 

eventual type and form that such Internet content aggregation shall assume still 

remains to be seen. Currently, two models stand out among their peers in terms of 

content volume and user exposure, and thus attracted the attention of this analysis: 

Europeana and the Google Art Project. These two models are not competitive. 

Certainly, Europeana was developed upon digital library premises, with specific 

reference to the Google Books initiative; but it was expressly “not conceived as a 

                                                 
69

 For instance, through advertisement, a fact nevertheless that by itself does not exclude a revenue-

share with the content providers 

70
 The Europeana Foundation addresses effectively in its Agreement, through a Liability and Notice 

and take Down term, what happens if (a) the content provider provides it with unlawful content, and (b) 

its website maybe infringes the rights of third parties. It does not however address the case whereby the 

rights of content providers are infringed by unlawful uses of its own users and what Europeana actions 

shall be in that event – although this appears to be a one-sided omission, in the sense that in its own 

terms of use (towards users) it expressly asks to limit its liability from “Any use by third parties that 

goes beyond the rights expressed in these Terms of Use” 
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competitor for digitisation projects in the private sector”,
71

 a role that could very well 

be assumed by the Google Art Project. The latter, from its part, followed the launch of 

Europeana but has adopted a completely different approach and solutions (having 

international rather than European character. However, nothing precludes that, in the 

future, new entries shall occur in the field, or even that these mentioned above shall 

change their operation models for their own reasons and purposes. 

Despite the transitory stage, a point that has already  become clear is that the 

regulatory framework in effect today is not entirely suited to properly accommodate 

the new reality. At least in Europe, online museum content aggregation is affected by 

several fields of law. Supposing that proprietary issues over their collections have 

been resolved by each museum individually (an assumption that may prove rather 

optimistic in practice), apart from the basic question of copyright applicability on 

digitised photos of artifacts, the sui generis database right as well as the PSI re-use 

regulations (regardless whether by way of exemption or not) are all applicable at the 

same time. Provider liability and provisions over any commercial re-uses of data are 

also relevant. In view of the above, it would appear that an ad hoc regulatory 

framework is urgently needed; until that time, all these issues are apparently 

addressed in the relevant agreements between museums and content aggregators, but 

this lacks clarity and transparency and cannot thus constitute a long-term solution. 

At a more abstract level, the underlying power shift cannot remain unnoticed, because 

it bears, among others, concrete legal consequences. Online content aggregation 

disrupts the known museum use model. Until today museums operate in the real 

world, making available whichever part of their collections they wish to visitors who 

pay an entry fee for such use. Further use of their collections (for instance, photos by 

visitors) is subject to strict, museum-imposed rules. Museum proprietary websites are 

ultimately extensions of the above, offline, access model onto the Internet. An online 

content aggregation model threatens to change everything, because it affects the basic 

notion of public access. Visitors no longer visit the museum itself, or its website, in 

order to gain access and use its collections. Consequently, decisions on a collections’ 

listing, appearance etc., that used to be the prerogative of museum managements, are 

now made by a newcomer in the field, the online content aggregator. 

This shift of the decision-making process bears already identifiable risks for 

museums. Online content aggregators aim at maximizing their user visibility and 

establishing a concrete Internet presence. If they achieve their goals, a potential 

failure of a museum to list its collection under the relevant Internet platform(s) may 

ultimately result in that collection failing to register with public knowledge. In 

addition, entry into an online content aggregating platform, per se, could prove 

problematic for museums. Under the two models examined in this article, the relevant 

co-operation agreements are in one way (formally in Europeana) or another 

(commercially, if the Google Art Project takes off) non-negotiable. The relationship 

therefore risks turning from a co-operation between equal parties to a conflict between 

platform operators and skeptical but obligated users. Furthermore, it is unclear 

whether, once uploaded, content may be “suspended” (become unavailable) from the 

content aggregation website for whichever reason. Rules on content listing (for 

instance, homepage rotation or not) are, for the time being, left with the content 

aggregators and their own decision-making models. 
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 See the New Renaissance Report 2011, see note 18 above at 6.2.2. 
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It is also important to note that museum content, once aggregated online, will most 

likely gain an independent existence. Online aggregators, even under their best 

intentions, cannot possibly warrant a restricted non-profit (or, for the same purposes, 

profitable) use of museum collections on their websites. Users (and even application 

developers) are usually keen to circumvent technical measures and contractual 

obligations. It is therefore to be expected that, once aggregated online, museum 

content use shall potentially exceed the limitations and purposes, of the museums that 

released it. 

In light of the above, it is highly likely that the ad hoc regulatory framework that will 

eventually be required to deal with online museum content aggregation shall have to 

practically protect museums’ interests from content aggregators’ business practices 

and related risks.  

Content aggregators themselves have difficult issues to resolve. They have to boldly 

face a complex and perhaps unaccommodating regulatory framework that even, as is 

the case for the Google Art Project, transcends jurisdictions with substantially 

different rules. They also have to deal with their sustainability issue, a problem further 

complicated by the fact that they appear at times to be trying to commercialise on 

human culture and heritage. Despite their heroic entrepreneurship, public acceptance 

and strong support by the state (in the case of Europeana) or the museums themselves 

(in the case of the Google Art Project) these problems may ultimately bring about 

their demise. 

Because online museum content aggregation is still at a transitory stage, whereby 

platform development and content digitisation and uploading are the only truly 

pressing issues, perhaps a careful assessment of options and future strategies is not yet 

on the top of either the providers’ or the museum managements’ agenda. The legal 

framework to-date follows such indecision. This is, however, a risky policy: Unless a 

user-friendly, straightforward and transparent policy is developed, backed up by the 

appropriate regulations, a worthy and potentially added-value initiative could be 

effectively undermined before it has its chance to develop its full, public good, 

potential. 

 

 

 


